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The purpose of the
hearng isto ascertain
truth through evidence
and vetaction through
argument. We want to
give the parties a
chance to be heard.
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Bias and Conflic ts

O Am Ibiased?
O Do IThave a conflict?

O Disclose potentialconflic ts to the
District and the parties.




il

’at 4. 4 | NN .-

BUSRPRY DR A e TN
mustleam controll




Youcontmlwhatcomesin

You controlthe parties
You controlthe process

You make the decision

Do you have a conflic t?




C o mmunic a tions

O Avoid ex parte c ommunic a tions
O Xtheydo occur, promptly inform the otherside

O Include the partiesortheirrepresentativeson every

. communic ation
Occurwhen the decision maker

communic ates with one party, butnot
the other.



Write it down
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Thke notes
Keep trackofthe parties submissions

Keep trackofyourrulings

O O O O

Inform the partiesofyourorders, decisions,
and ruling s in wrting



Whatdoes
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@)
@)
@)

No in person hearng
Conducted in wrting
Setby schoolpolicy

Backand forth exchangesin
writing between partiesand you



Evidence

Witne sse s

Documents

Audio/Visual Matenals
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O NotEvidence
O Imrelevant
O Ihadmissible
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We’re going to lear n about t se

things today:

O Evidence:
O Relevance
O Admissibility
O Witne sse s:
O Credibility
O T stimo ny
O Due Process



Relevance



Whatis rele vant?

Utah Rule of Evidence 401 states:

Evidence isrelevant if:

(a) thasanytendencyto make a fact
more orlessprobable than it would be
without the evidence; and

(b) the factisofconsequence in
determining the action.




De cision Make rs
are required to

rule on the
relevance of
evidence.

O Follow the rulessetout by yourinstitution
in policy.

O Carefully read the description of the
evidence being introduced.

O Askyourself,doesthisevidence make a
factmore orlessprobable?



O Ibuilt C-3PO.

O You know thatlightsaberthat wasin yourhand when I
cutit off? Somehow, 30 yearsin the future, it will
magicallyreappearin an unguarded chestin the
downstairsofa barthat Han Solo apparently loves,
but nevervisited once during any ofthe othermovies.

An Example

O Youstayed on youruncle’slame moisture farm that
hasthe grave of yourgrandmother.
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Anothe r Exs

Alle gation: Joe Exo tic
hired a meth head to kil
C arolBaskin.

Evidence:

O Ithreatened to kil
CamlBaskin on my
show like 30 times.

O Ithink CarolBa skin
killed herhusband.
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Issue s:

O Engineerwasbrutally mean to his
coworkers, calling them incompetentor
cormupt. He scrutinized alloftheirwoik, even
if it wasn’t hisjob. When dealing with his
own c lients, he wasoverdy crtical,

o b struc tio nist, and antagonistic. The
agency hasa policyofcooperation and
teac hing with its c lie nts.

O Did he engage inthe conductalleged?

© O O

Que stio n:

Am Ia competent engineer?
WaslIeverwrong?

Danielisa harand is known to be
“untethered from the truth”.

Just because I'm pompous, here’s what the
hearing officersaid, and the Courtof
Appealsrepeated:

The CSRO Decision noted that[employee]
“did not provide, and hasnotyetprovided,
any evidence whatsoeverin support of this
remarkable accusation” butcommented
“that throughout th[e] proceeding, [Daniel]
hasacted asan honest, ethical, and
capable memberofthe bar”



Youcanconsiderit, but you are notbound by it.
You may make up yourown mind about its
re lia bility, c re dibility, and c onc lusio ns.




How do you O Make sure the partieshave been heand.
Sometimes, partiesobjectto the same evidence or

categoryofevidence multiple times. Fthe reason
’Cl’:}ti’?i‘ﬁﬁ? forthe objectionisalleadyclear,youdo notneed
to let the partiesrestate theirpositions. ¥youdon’t
kno w, invite them to c lanfy.

announce your

O State yourdecision cleardy, on the record, so there
isno misunderstanding. “Irule thatthe evidence is

relevantbecause...”
When you rule on

relevance, youneed to
state yourrulng on the
record, especially if there is
an objec tion.



Smile, you’'re on Candid Camera.




FederalRule of Evidence 412:

O  (a) Prohibited Uses. The following evidence isnot admissible in a
civlorcrimmalprmceeding involving alleged sexualmisconduct:

(1) evidence offered to prove thata victim engaged in other
sexualbehavior,or

(2) evidence offered to prove a vic tim’s se xual pre disp o sitio n.

(b) Exc eptions.
(1) Omitted.

(2) Cwil Cases. In a civilcase, the court may admitevidence
offered to prove a victim’s sexualbehaviororsexualpredispo sition if
its probative value substantially outweighsthe dangerofham to any
vic tim and of unfairprejudice to any party. The court may admit
evidence ofa victim’s re putation only if the victim hasplaced it in
c ontro ve 1sy.

(c) Procedure to Determine Admissibility.

(1) Motion. ¥ a party intendsto offerevidence underRule
412(b), the party must:

(A) file a motion that specifically descrbesthe evidence
and statesthe purmpose forwhichitisto be offered;

(B)do so atleast 14 daysbefore tralunlessthe court, for
good cause, sets a different time;

(C) serve the motion on allparties; and

(D) no tify the victim or, when approprate, the vic tim’s
guardian orrepresentative.

(2) Heanng. Before admitting evidence underthis rule, the court
must conductanin camera hearnng and give the victim and parties
a rightto attend and be heard. Unless the court orders otherwise, the
motion, related matenals, and the record ofthe hearng mustbe and
remain sealed.

(d) Definition of “Vic tim.” In this rule, “victim” includesan alleged
vic tim.


https://www.law.cornell.edu/rules/fre/rule_412#rule_412_b
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Anoutofcourt
statementoffered to
prove the truth of the
matterasserted.




What is the statement?

“On the night of the incident, lheard Brad
say he saw Respondent atthe party and he

was following Complainant up the stans.”

Isit hearsay?

O Isitanoutofcourt statement?
Yes. Ewasheard somewhere else.
O Iitoffered to prove the truth ofthe
matterasserted?
Yes. Eisbeing offered to show the

Respondent wasalone with Complamant
on the night the ncidentoccumed.



But...

O Ekcannotbe the only basisforyourdecision, but it
canbe used to reinforce yourdecision.

O Ka person isunwiling to testify in person, any
evidence theyoffercannotbe considered.

Hearsay isalmo st
alwaysadmissible in
a d ministra tive

O Hearsayisgenerally nadmissible m court because it
isnotreliable butis very persuasive.

) . O Thismeansthat when youadmitorare presented
proceedings like this. with hearsay evidence, you can assign it
evidentiary value based on its c re dib ility.
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O A statementbeing offered to show the

O A party’sown statement: effect on the listener:
Iheard the accused say, “No one can “Iheard the victim say that he was
say ‘no’ to me!” womed the accuserwould hurt him.”
Iheard the victim say, “Oh, Itotally “Whatdid you do next?”
hooked up with him last night and it was
amazng!” “Ireported it to campus securnty and they

opened an investigation.”



O Astatementbya person who hasrefused
to testify cannotbe admitted into
evidence

O Do notbase yourdecision on hearsay
alone

O Notallstatementsare hearsay
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Fropbative Value

O Evidence isprobative ifit tendsto prove a
fact.

O The more reliable the evidence, the more it
tendsto prove a fact.

O Unreliable evidence doesnottend to prove
a fact.

O Example:
Isaw the vic tim nght afterthe incident and

he wasacting strange, womed, upset, and
outofit.



Evidence thatiscompelling, butnotreliable orofonly limited relevance can cause

prejudice, such as:

O Pastbehavior

O Scandalousallegations -

O Rumors (
O Apmson’shistoSh~
\ ¥



O ther Evide nce Stuff

o

There are hke...100 rules. Even a whole classonitm law school
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Personal Knowledge
Foundation

Expert Opmion

[ay Opinion

Exceptions to the Hearsay Rule

Authe ntic ation



Argumentative

O In’tit true that you have always
been a jerk?

Duplic ative
O Did you know the vic tim?
O But you knew the vic tim?
O You knew the vic tim, right?
Compound

O Yousaw the victim at the party
and atthe dom?

Badgernng the Witne ss
O Did youorderthe Code Red?!
Nama tive

O Youwantme onthatwall, you
need me on thatwall




Contolling the Proce

O
O
O
@)
O
O

Announce yourexpectationsatthe start ofthe process.

Have a hearng order(ifthe policy allows it).

Ty to resolve asmany issuesasyoucan before the first witne ss or pre se nta tion.
Do notbe afraid to assert yourauthornty and c hastise misbe havior.

Be assertive and polite.

Ty notto hold it against the individualif theirattomey is a jerk.



Daniel Widdison

Utah Attomey General's Office
Litig a tio n Divisio n

Employment Sec tion

dwiddison@agutah.gov
(801)366-0571
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