
Tit le  IX:
The Process of  Deciding 



Why do we  

ha ve  this 

proc e ss?

The  purpo se  o f the  

he a ring  is to  a sc e rta in 

truth thro ug h e vid e nc e  

a nd  ve t a c tio n thro ug h 

a rg ume nt.  We  wa nt to  

g ive  the  pa rtie s a  

c ha nc e  to  b e  he a rd .



Bia s a nd Conflic ts of Inte re st

 Am I b ia se d ?

 Do  I ha ve  a  c o nflic t?

 Disc lo se  p o te ntia l c o nflic ts to  the  

Distric t a nd  the  p a rtie s.



Control, c ontrol, you 

must le a rn c ontrol!



Who ’ s the  

Bo ss?

Yo u c o ntro l wha t c o me s in

Yo u c o ntro l the  p a rtie s

Yo u c o ntro l the  p ro c e ss

Yo u ma ke  the  d e c isio n

Do  yo u ha ve  a  c o nflic t?



Ex Pa rte Communic a tions

 Avo id  e x p a rte c o mmunic a tio ns

 If the y d o  o c c ur, p ro mp tly info rm the  o the r sid e

 Inc lud e  the  p a rtie s o r the ir re p re se nta tive s o n e ve ry 

c o mmunic a tio n
Oc c ur whe n the  d e c isio n ma ke r 

c o mmunic a te s with o ne  p a rty, b ut no t 

the  o the r.



Write  it down

 Ta ke  no te s

 Ke e p  tra c k o f the  p a rtie s’  sub missio ns

 Ke e p  tra c k o f yo ur ruling s

 Info rm the  p a rtie s o f yo ur o rd e rs, d e c isio ns, 

a nd  ruling s in writing



Wha t doe s this look like ?

 No  in p e rso n he a ring

 Co nd uc te d  in writing

 Se t b y sc ho o l p o lic y

 Ba c k a nd  fo rth e xc ha ng e s in 

writing  b e twe e n p a rtie s a nd  yo u



Evide nc e

 Witne sse s

 Do c ume nts

 Aud io / Visua l Ma te ria ls



Exc luding  Evide nc e

 No t Evid e nc e  

 Irre le va nt

 Ina d missib le



We ’re  going  to le a rn about the se  le ga l- sounding  

thing s toda y:

 Evid e nc e :

 Re le va nc e

 Ad missib ility

 Witne sse s:

 Cre d ib ility

 Te stimo ny

 Due  Pro c e ss



Re le va nc e



Wha t is re le va nt?

 Uta h Rule  o f Evid e nc e  401 sta te s:

Evid e nc e  is re le va nt if:

(a )   it ha s a ny te nd e nc y to  ma ke  a  fa c t 

mo re  o r le ss p ro b a b le tha n it wo uld  b e  

witho ut the  e vid e nc e ; a nd

(b )   the  fa c t is o f c o nse q ue nc e  in 

d e te rmining  the  a c tio n.



De c ision Ma ke rs 

a re  re quire d to 

rule  on the  

re le va nc e  of 

e vide nc e .

 Fo llo w the  rule s se t o ut b y yo ur institutio n 

in p o lic y.

 Ca re fully re a d  the  d e sc rip tio n o f the  

e vid e nc e  b e ing  intro d uc e d .

 Ask yo urse lf, d o e s this e vid e nc e  ma ke  a  

fa c t mo re  o r le ss p ro b a b le ?



An Exa mple

 I b uilt C -3PO.

 Yo u kno w tha t lig htsa b e r tha t wa s in yo ur ha nd  whe n I 

c ut it o ff?   So me ho w, 30 ye a rs in the  future , it will 

ma g ic a lly re a p p e a r in a n ung ua rd e d  c he st in the  

d o wnsta irs o f a  b a r tha t Ha n So lo  a p p a re ntly lo ve s, 

b ut ne ve r visite d  o nc e  d uring  a ny o f the  o the r mo vie s.  

 Yo u sta ye d  o n yo ur unc le ’ s la me  mo isture  fa rm tha t 

ha s the  g ra ve  o f yo ur g ra nd mo the r.  

Alle g a tio n: No , I a m yo ur fa the r.



Anothe r Exa mple

Alle g a tio n: Jo e  Exo tic  

hire d  a  me th he a d  to  kill 

Ca ro l Ba skin.

Evid e nc e :

 I thre a te ne d  to  kill 

Ca ro l Ba skin o n my 

sho w like  30 time s.

 I think Ca ro l Ba skin 

kille d  he r husb a nd .



An e xa mple  from a  he a ring :

Issue s:

 Eng ine e r wa s b ruta lly me a n to  his 
c o wo rke rs, c a lling  the m inc o mp e te nt o r 
c o rrup t.  He  sc rutinize d  a ll o f the ir wo rk, e ve n 
if it wa sn’ t his jo b .  Whe n d e a ling  with his 
o wn c lie nts, he  wa s o ve rly c ritic a l, 
o b struc tio nist, a nd  a nta g o nistic .  The  
a g e nc y ha s a  p o lic y o f c o o p e ra tio n a nd  
te a c hing  with its c lie nts.

 Did  he  e ng a g e  in the  c o nd uc t a lle g e d ?

Que stio n:

 Am I a  c o mp e te nt e ng ine e r?

 Wa s I e ve r wro ng ?

 Da nie l is a  lia r a nd  is kno wn to  b e  
“unte the re d  fro m the  truth” .  

 Just b e c a use  I’ m p o mp o us, he re ’ s wha t the  
he a ring  o ffic e r sa id , a nd  the  Co urt o f 
Ap p e a ls re p e a te d :

The  CSRO De c isio n no te d  tha t [e mp lo ye e ] 
“d id  no t p ro vid e , a nd  ha s no t ye t p ro vid e d , 
a ny e vid e nc e  wha tso e ve r in sup p o rt o f this 
re ma rka b le  a c c usa tio n”  b ut c o mme nte d  
“ tha t thro ug ho ut th[e ] p ro c e e d ing , [Da nie l] 
ha s a c te d  a s a n ho ne st, e thic a l, a nd  
c a p a b le  me mb e r o f the  b a r.”  



Inve stig a tive  Re port

Yo u c a n c o nsid e r it, b ut yo u a re  no t b o und  b y it.  

Yo u ma y ma ke  up  yo ur o wn mind  a b o ut its 

re lia b ility, c re d ib ility, a nd  c o nc lusio ns.



How do you 

announc e  your 

de c ision?

 Ma ke  sure  the  p a rtie s ha ve  b e e n he a rd .  

So me time s, p a rtie s o b je c t to  the  sa me  e vid e nc e  o r 

c a te g o ry o f e vid e nc e  multip le  time s.  If the  re a so n 

fo r the  o b je c tio n is a lre a d y c le a r, yo u d o  no t ne e d  

to  le t the  p a rtie s re sta te  the ir p o sitio ns.  If yo u d o n’ t 

kno w, invite  the m to  c la rify.

 Sta te  yo ur d e c isio n c le a rly, o n the  re c o rd , so  the re  

is no  misund e rsta nd ing .  “ I rule  tha t the  e vid e nc e  is 

re le va nt b e c a use …”
Whe n yo u rule  o n 

re le va nc e , yo u ne e d  to  

sta te  yo ur ruling  o n the  

re c o rd , e sp e c ia lly if the re  is 

a n o b je c tio n.



Ma ke  a  Re c ord

Smile , yo u’ re  o n Ca nd id  Ca me ra .



Ra pe  Shie ld

Fe d e ra l Rule  o f Evid e nc e  412:

 (a ) Prohibite d Use s. The  fo llo wing  e vid e nc e  is no t a d missib le  in a  
c ivil o r c rimina l p ro c e e d ing  invo lving  a lle g e d  se xua l misc o nd uc t:

(1) e vid e nc e  o ffe re d  to  p ro ve  tha t a  vic tim e ng a g e d  in o the r 
se xua l b e ha vio r; o r

(2) e vid e nc e  o ffe re d  to  p ro ve  a  vic tim’ s se xua l p re d ispo sitio n.

(b) Exc e ptions.

(1) Omitte d.

(2) Civil Case s. In a  c ivil c a se , the  c o urt ma y a d mit e vid e nc e  
o ffe re d  to  p ro ve  a  vic tim’ s se xua l b e ha vio r o r se xua l p re d ispo sitio n if 
its p ro b a tive  va lue  sub sta ntia lly o utwe ig hs the  d a ng e r o f ha rm to  a ny 
vic tim a nd  o f unfa ir p re jud ic e  to  a ny pa rty. The  c o urt ma y a d mit 
e vid e nc e  o f a  vic tim’ s re puta tio n o nly if the  vic tim ha s p la c e d  it in 
c o ntro ve rsy.

(c ) Proc e dure  to De te rmine  Admissibility.

(1) Motion. If a  pa rty inte nd s to  o ffe r e vid e nc e  und e r Rule  
412(b ), the  pa rty must:

(A) file  a  mo tio n tha t spe c ific a lly d e sc rib e s the  e vid e nc e  
a nd  sta te s the  purpo se  fo r whic h it is to  b e  o ffe re d ;

(B) d o  so  a t le a st 14 d a ys b e fo re  tria l unle ss the  c o urt, fo r 
g o o d  c a use , se ts a  d iffe re nt time ;

(C) se rve  the  mo tio n o n a ll pa rtie s; a nd

(D) no tify the  vic tim o r, whe n a ppro pria te , the  vic tim’ s 
g ua rd ia n o r re pre se nta tive .

(2) He aring . Be fo re  a d mitting  e vid e nc e  und e r this rule , the  c o urt 
must c o nd uc t a n in c a me ra  he a ring  a nd  g ive  the  vic tim a nd  pa rtie s 
a  rig ht to  a tte nd  a nd  b e  he a rd . Unle ss the  c o urt o rd e rs o the rwise , the  
mo tio n, re la te d  ma te ria ls, a nd  the  re c o rd  o f the  he a ring  must b e  a nd  
re ma in se a le d .

(d) De finition of “Vic tim.” In this rule , “ vic tim” inc lud e s a n a lle g e d  
vic tim.

https://www.law.cornell.edu/rules/fre/rule_412#rule_412_b


He a rsa y

I he a rd  he r sa y…



Wha t is 

he a rsa y?

An o ut o f c o urt 

sta te me nt o ffe re d  to  

p ro ve  the  truth o f the  

ma tte r a sse rte d .



Exa mple  of He a rsa y

Wha t is the  sta te me nt?

“On the  nig ht of the  inc ide nt, I he a rd Bra d 

sa y he  sa w Re sponde nt a t the  pa rty a nd he  

wa s following  Compla ina nt up the  sta irs.”

Is it he a rsa y?

 Is it a n o ut o f c o urt sta te me nt?

Ye s.  It wa s he a rd  so me whe re  e lse .

 Is it o ffe re d  to  p ro ve  the  truth o f the  
ma tte r a sse rte d ?

Ye s.  It is b e ing  o ffe re d  to  sho w the  
Re sp o nd e nt wa s a lo ne  with Co mp la ina nt 
o n the  nig ht the  inc id e nt o c c urre d .



But, is it 

admissible ? But…
 It c a nno t b e  the  only b a sis fo r yo ur d e c isio n, b ut it 

c a n b e  use d  to  re info rc e  yo ur d e c isio n.

 If a  p e rso n is unwilling  to  te stify in p e rso n, a ny 

e vid e nc e  the y o ffe r c a nno t b e  c o nsid e re d .

 He a rsa y is g e ne ra lly ina d missib le  in c o urt b e c a use  it 

is no t re lia b le  b ut is ve ry p e rsua sive .   

 This me a ns tha t whe n yo u a d mit o r a re  p re se nte d  

with he a rsa y e vid e nc e , yo u c a n a ssig n it 

e vid e ntia ry va lue  b a se d  o n its c re d ib ility.

He a rsa y is a lmo st 

a lwa ys a d missib le  in 

a d ministra tive  

p ro c e e d ing s like  this.



Some  thing s a re  not he a rsa y

 A p a rty’ s o wn sta te me nt:

I he a rd  the  a c c use d  sa y, “No  o ne  c a n 

sa y ‘ no ’  to  me !”

I he a rd  the  vic tim sa y, “Oh, I to ta lly 

ho o ke d  up  with him la st nig ht a nd  it wa s 

a ma zing !”

 A sta te me nt b e ing  o ffe re d  to  sho w the  

e ffe c t o n the  liste ne r:

“ I he a rd  the  vic tim sa y tha t he  wa s 

wo rrie d  the  a c c use r wo uld  hurt him.”

“Wha t d id  yo u d o  ne xt? ”

“ I re p o rte d  it to  c a mp us se c urity a nd  the y 

o p e ne d  a n inve stig a tio n.”



Re me mbe r:

 A sta te me nt b y a  p e rso n who  ha s re fuse d  

to  te stify c a nno t b e  a d mitte d  into  

e vid e nc e

 Do  no t b a se  yo ur d e c isio n o n he a rsa y 

a lo ne

 No t a ll sta te me nts a re  he a rsa y



Pre judic ia l v. 

Proba tive  Va lue

All e vid e nc e  is sub je c t to  this rule .



Rule  

Ag a inst 

Pre judic ia l 

Evide nc e

If e vid e nc e  is mo re  
p re jud ic ia l tha n p ro b a tive , 
the n it ma y b e  e xc lud e d .

This is a  sub se t o f 
re le va nc e , if yo u’ re  into  
ne rd y la w stuff.



Proba tive  Va lue

 Evid e nc e  is p ro b a tive  if it te nd s to  p ro ve  a  

fa c t.

 The  mo re  re lia b le  the  e vid e nc e , the  mo re  it 

te nd s to  p ro ve  a  fa c t.

 Unre lia b le  e vid e nc e  d o e s no t te nd  to  p ro ve  

a  fa c t.

 Exa mp le :

I sa w the  vic tim rig ht a fte r the  inc id e nt a nd  

he  wa s a c ting  stra ng e , wo rrie d , up se t, a nd  

o ut o f it.



Pre judic ia l Effe c t

Evid e nc e  tha t is c o mp e lling , b ut no t re lia b le  o r o f o nly limite d  re le va nc e  c a n c a use  

p re jud ic e , suc h a s:

 Pa st b e ha vio r

 Sc a nd a lo us a lle g a tio ns

 Rumo rs

 A p e rso n’ s histo ry



Othe r Evide nc e  Stuff

The re  a re  like …100 rule s.  Eve n a  who le  c la ss o n it in la w sc ho o l.  



Othe r 

Ca te g orie s of 

Ba sic  

Evide ntia ry 

Rule s

 Pe rso na l Kno wle d g e

 Fo und a tio n

 Exp e rt Op inio n

 La y Op inio n

 Exc e p tio ns to  the  He a rsa y Rule

 Authe ntic a tio n



More  Kinds of Obje c tions:

 Arg ume nta tive

 Isn’ t it true  tha t yo u ha ve  a lwa ys 
b e e n a  je rk?

 Dup lic a tive

 Did  yo u kno w the  vic tim?

 But yo u kne w the  vic tim?

 Yo u kne w the  vic tim, rig ht?

 Co mp o und

 Yo u sa w the  vic tim a t the  p a rty 
a nd  a t the  d o rm?

 Ba d g e ring  the  Witne ss

 Did  yo u o rd e r the  Co d e  Re d ? !

 Na rra tive

 Yo u wa nt me  o n tha t wa ll, yo u 
ne e d  me  o n tha t wa ll.



Controlling  the  Proc e ss

 Anno unc e  yo ur e xp e c ta tio ns a t the  sta rt o f the  p ro c e ss.

 Ha ve  a  he a ring  o rd e r (if the  p o lic y a llo ws it).

 Try to  re so lve  a s ma ny issue s a s yo u c a n b e fo re  the  first witne ss o r p re se nta tio n.

 Do  no t b e  a fra id  to  a sse rt yo ur a utho rity a nd  c ha stise  misb e ha vio r.

 Be  a sse rtive  a nd  p o lite .  

 Try no t to  ho ld  it a g a inst the  ind ivid ua l if the ir a tto rne y is a  je rk.



The  End…  

Or is it?

Da nie l Wid d iso n

Uta h Atto rne y Ge ne ra l’ s Offic e

Litig a tio n Divisio n

Emp lo yme nt Se c tio n

d wid d iso n@ a g uta h.g o v

(801)366-0571

mailto:dwiddison@agutah.gov
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