A MatterofJudgment



Decision makern(s) mustissue a wntten “detemqmination regarding
re sponsibility.”




De cisionma ke rs must the evidence and reach a
conclusion rergarding the sexual harassment claims.



Panmary Challenge. ..



T

The struc ture ofthe decision can eitherhelp orhinderits communic ative purpo se.
Generally, a decision should consist of the following:

O Title

O Introduction

O Autho ity

O StatementofIssues
O Procedural Matters
O Findings of Fac ts

O Conclusions

O Appeal Rig hts



The writte n
decision
must include
the following
“ke y”
elements:

The allegationsthatcould constitute
sexual harassme nt;

A description of the proceduralsteps
undertaken, inc luding no tific a tio ns to
partie s, nte rviews and site visits, methods
used to gatherevidence, and heanngs;

Findingsoffactthat support the
determmination regarding re sp o nsibilty;

Conclusions about the application ofthe
mstitution’scode of conduct to the facts;

An explanation regarding the resultof
eachalegation, with a determmation
regarding responsibility, any disc ip lnary
actionsagaimst the respondent, and
whetherany remedieswilbe provided to
the complamant; and

ﬂPmcedunesand basesforappeal



Introduction:
Setting the

Stage

—
Who?
what?
whenv

BEFORE THE STATE OF UTAH CAREER SERVICE REVIEW OFFICE

Grievant, FINDINGS OF FACT,
CONCLUSIONS OF LAW,
v. DECISION AND ORDER
UTAH DEPARTMENT OF Case No. 2010 CSRO/HO 147
ENVIRONMENTAL QUALITY, Hearing Officer Geoffrey Leonard
Agency.

Career Service Review Office Hearing Officer Geoffrey Leonard (Hearing Officer) held a
Step 4 evidentiary hearing in this case on July 17-19, September 10-12, and September 20, 2018.
Agency Utah Department of Environmental Quality (Agency) was represented by Assistant
Attorneys General Daniel Widdison and Alain Balmanno. Grievant_
appeared pro se. A certified court reporter made a verbatim record of the proceedings. Witnesses!
were placed under oath and examined, and testimony and documentary exhibits® were received

into the record. At the conclusion of the hearing, the Hearing Officer directed the parties to make

Witnesses?

[ [ 7
M
S Y
E) : l l [ 4 Agellc s witnesses included

For reasons set
out herein, Grievant did not testify at the Step 4 hearing.

2 The Hearing Otficer admitted as evidence Agency exhibits: A-1, A-1, A-2, A-5, A-6, A-7, A-8, A-9, A-10, A-11, A-
12, A-13, A-16, A-18, A-23, A-24, A-31, A-32, A-33, A-34, A-35, A-36, A-37, A-39, A-40, A-41, A-42, and A-43.
The Hearing Officer admitted Grievant exhibits: G-112, G-113, G-114, G-117. G-118, G-119, G-123, G-128, G-130,
G-131, G-133. G-136, G-139 G-141, G-146, G-147, G-149, G-154, G-158, G-175, G-255, 272, G-319. G-343, G-348.
G-364, G-376 (first page only), G-380, G- 389, G-419 (pages 4. 7. and 13 only), G-422 (demonstrative purposes only),
G-430, G-461 (first three pages only), G-467, G-486, G-489, and G-493.



INTRODUCTION

Pursuant to negotiated district policy and the Utah
Public Education Human Resource Management Act
("PEHRMA") (Utah Code Ann. 53G- | I-501 et. seq.), the
Hearing Officer herein was appointed and
adjudicated this matter between the parties
involved in an employment termination appeal. The
Appellant requested a fair hearing according to statute and
policy and the Hearing Officer was appointed by the School
District (District). Pursuant to District Policy, the
commission of the Hearing Officer was to make
"factual findings” and to provide an advisory
recommendation to the District Board of Education
as to the resolution of this matter. The District Board of
Education will ultimately make the final determination as to the
essential issues of the case as explained further detail below.



MEMORANDUM - CASE SCENARIO #2 - SAMPLE

TO: Complainant’s Parents/Legal Guardian
Respondent — Older Student’s Parents/Legal Guardian

FROM: Alice Hanson
Director of Student Services
XYZ School District

DATE: October 27, 2020

SUBJECT: Decision Related to Formal Complaint of Sexual Harassment Under Title IX

Pursuant to the District XYZ’s Title IX Policy, [Number], I have been appointed to make factual findings and a determination
of responsibility regarding the formal complaint of sexual harassment filed on behalf of student SH (Complainant) against
older student (Respondent). Based on my objective evaluation of all relevant evidence, including the questions and answers

provided by or on behalf of the parties during the decision-making, I have reached the following determination:
*k

&

Based on the foregoing determinations, I am recommending that Respondent be disciplined as follows: .... T am also
recommending remedies for the Complaint. Specifically, ....




The writte n
decision
must include
the following
“ke y”
elements:

“Statement ofthe Issues”

The allegationsthat could constitute
se xual harassme nt;



Case Scenarno #1
“Aproblem wellstated isa proble m half solved” PN P e

Example |

1. Did Respondenttel Complamant “Iwantto get
1. Did Respondentattemptto touch in bed with you”?

Complainant inappr pnately?
2. Did Respondenttell Complammant “Iwant to
2. Did Respondent make sexualcomments to feelyourboobs”?
Complainant?
3. Did Respondentattemptto touch
3. Did Respondentactin a sexually Complamant'sbreastsand genitalarea?

suggestive mannertoward Complainant?
4. Did Respondentplace a doorstop in his pants

and proceed to actin a sexually sugge stive
mannertowards Complamant?

4. Did Complainant welcome orconsent to
any of Respondent'scommentsor
touc hing?

5. Did Respondentrub hisbody against
Complainant in the schoolcafetena?

. Did Complainant welcome any of
Respondent’sbehavior?

Statement of Issues -

“The allegations that could constitute sexual harassment’



ALTERNATIVE SAMPLE - NARRATIVE

I. Identification of the Allegations Potentially Constituting Sexual Harassment

On September 1, 2020, Complainant high school student Jane Smith (Complainant) filed a formal complaint against
Respondent high school student Peter Jones (Respondent), alleging sexual harassment under Title IX. In her formal
complaint, Complainant alleged that Respondent made multiple comments to her and others at the school related to an alleged
sexual incident on August 29, 2020, between Complainant and another high school male student that occurred off-campus
during a party at a private home. Specifically, according to her formal complaint, Complainant alleged that, on August 31,
2020, Respondent shouted at her in the high school south hallway during school that she was a “slut” and that she should
“watch her back.” Respondent also allegedly told another high school female student, Amanda Johnson, on August 31, 2020,
during a high school class, that Complainant needed to stop “leading guys on” or she would “get what she deserved.”

*This example comes from https://www.blackhawk.k12.wi.us/District/Links-Forms



https://www.blackhawk.k12.wi.us/District/Links-Forms

The writte n
decision
must include
the following
“ke y”
elements:

“Procedural Ma tte rs”

A descrnption ofthe proceduralsteps
undertaken, inc luding no tific a tio ns to
partie s, nterviews and site visits,

methodsused to gatherevidence, and
he arngs;



Procedural

Ma tte rs

Re gulations e xpre ssly
re q uire :

“A descrnption of the
proceduralsteps
undertaken, ncluding
no tific ations to parties,
mterviews and site visits,
methodsused to gather
evidence, and
hearnngs.”

1. Formal Complaint and Notice of Formal Complaint

Complainant filed the formal complaint on September 1, 2020, with the Title IX
Coordinator. Upon receipt of the formal complaint, the Title IX Coordinator provided
written notice on September 2, 2020, by hand delivery to Complainant and Respondent.
The written notice included (1) xxx, (2) xxx, and (3) Xxx.

2. Selection of Investigator and Overall Investigation Approach

Upon receipt of this formal complaint, the District contacted [Investigator] on September
2, 2020, to conduct an investigation under the grievance process. He/She determined
that they did not have a conflict of interest or a bias against Complainant(s) or
Respondent(s).

3. Investigation Procedure
e Pre-Investigation Gathering of Evidence
» emails, texts, audio/video recordings
» witness statements
» other student info such as prior disciplinary records
e Witness Interviews
= Should include who, when, where or how (live, via Zoom)
= Who all was present at each interview
e Any on-site visits
e Delivery of Relevant Evidence and Written Responses
e Statement whether parties submitted written responses
¢ |nvestigation Report

4. Question and Answer Period

After receipt of the investigative report, | (decisionmaker) afforded each party the
opportunity to submit written, relevant questions that the party wanted asked of any
party or witness. ldentify any excluded evidence.




BEST PRACTICES — What Eise to Include:
Beyond what the Title IX Regulations require, you may want to include a summary of any significant
procedural decisions that could have a substantive impact on the outcome. Such as:

Limits on time to respond;

Identify witnesses suggested by Complainant or Respondent;

State any significant evidentiary rulings, particularly if you find certain evidence irrelevant and
will not be considering

Similarly, you should mention if you did not, or could not, interview certain witnesses

EXAMPIE: At hisorigmally scheduled testtmony in hiscase in c hief, Grievant brought a
binderofnotesand documentsto the withesstable to use in te stifying. The Hearing Officer
asked Grievant to notuse the documentsin the binderwhile te stifying. Afterexplanation
and discussion, Grievant allowed the Hearing Officerto mspecthisnotesin camem. The

He aring Officerdetemmined that the noteswere Grevant'snotesand work product,
mtended to guide Grievant’s te stimony, with the exceptionofcopiesofseveraldocuments.
The Hearing Officerdirected Grnevantto remove those documents, oridentify, orprovide
copiesofthose documentsto Agency, before testifying. Grie vant re fused. The He aring
Officerexplained to Grievant the consequencesofhisrefusal; Grievantreiterated his

re fusaland did no't te stify.




The writte n
decision
must include
the following
“ke y”
elements:

“Findingsof Fact”

Findingsoffactthatsupport the
determmation regarding re sponsibihty;



The writte n
decision
must include
the following
“ke y”
elements:

“Conc lusions”

An explanation regarding the result of
eachalegation, with a determmation
re garding re sponsibility;



What Are Findings of Fact?
No Ye s

“Findingsof Fact” referto the realmeator
substance ofthe wrntten detemqmination — that is,
the factsthatyou find to be true, along with
yourreasons, which lead you to amive atyour
decision that the respondent eitherwasorwas
notresponsible forsexual harassment.

Notto be confused with a summary of the
timelne, generalfacts, orotherinformation
that gives context to the case.

++suc h information isoften helpfuland canbe
mcluded aspart ofthe wntten detemrmina tion,
butisnot generally whatismeant by the term
“FindingsofFact’” —also called “Findingsof

Factand Conclusionsoflaw”

++allows the partiesto know how and why you
reached yourdecision, and in some instances,
whetheran appealiswamanted.

“Findings of Fact’ that support the

detemmination re garding re sponsibility.




Analogous to

Building a House:

Findings of fact are based upon the evidence; they

are deduced orinferred from the evidence.

If the issues (or
statementof
allegations) are the
foundation of the

Evidence is "any speciesofpmwof,"and may include
testimony, records, documents, and exhibits that are
present atthe hearng and made a partofthe record for
decision, the purmposesofreaching a decision.

findingsof

fact/reasons are the . »
The conclusionsoflaw orreasons forthe decision are,

walls supporting the in tum, based on the findingsoffactand to which

ceiling thatis the relevant statutes, regulationsand case law are
conclusion reached appled.

m the proceeding.



O Briefly disc uss the law on
the subject;

O Justpickwhat'sapplicable;
O Be very very precise;

The idea isto laydown a legal
standard, a benchmarkto be
satisfied - then juxtaposing it
with factsofthe case.

Should:

] Be made based only on the
evidence in the recomrd;

[ ] Explain why evidence has
orhasnotbeenaccepted;

[ | lnclude only those facts
thatare accepted astrue
and credible; and

[ ] Address credibility issue s
based on quality of
te stimo ny

In al, the Findings must be
factual and notconclusory.

Justice should not
only be done but
seen to be done.

You can’t make the
everyone happy,

but you can ensure
that each party
feels heard.

This makes the
decision more
objective.




SOMEONE SENT ME
ANOTHER ANONYMOUS
EMAIL WITH A LINK
TO AN ARTICLE ABOUT
THE WORLDS WORST
BOSSES.

I GET ONE OF THOSE
EMAILS EVERY TIME
I LEAVE YOUR CUBICLE.
DID YOU THINK I
WOULDNT NOTICE THE
CORRELATION?

CORRELATION
DOES NOT IMPLY
CAUSATION.

Dilbert.com DilbertCartoonist@gmail.com

11-28-11 ©2011 Scott Adams, INC. /Dist. by Universal Uclick

REASONING: The written determination must contain enough information to show the reasoning process for
the result reached, and to allow the parties (and any appellate decisionmaker) to understand the basis for the

decision. In very simple cases less explanation is required; in more complex ones a more detailed explanation
IS necessary.




Explanation Regarding Each Allegation



EXAMPIES:




. Was the Appellant Afforded Sufficient Procedural Due Process?

Issue or Allegation

undamental requisites of due process is the opportunity to be heard, to be aware that a matter is pending, to make
an informed choice whether to acquiesce or contest, and to assert before the appropriate decision-making body the
reasons for such choice. (See for example Trinity Episcopal Corp. v. Romney, D.C.N.Y., 387 F. Supp. 1044, 1084).
Both the District Orderly Termination Policy (specifically 3.1000 et. seq.) and Utah state law (specifically 530-11- 12
et. seq.) are firm in the procedural due process that they demand in the case of contractual career employment
termination. (See Exhibits L and N). In order to comply with both statutory and policy procedural due process, the
District would have to show:

Applicable Law

1. Awritten statement specifying the causes under which a career employee's contract may be terminated ...
(53G-11-513.1.b.): The District met this requirement by adopting and publishing District Policy 3.0900.02
Causes for Dismissal or Non-Renewal. (See Exhibit L). It appears that this policy was updated on 4/14/2016
and contains a list of 23 explicit causes for dismissal.

2. Written notice of the District's intent to discontinue the employee's contract ... (53GlI.513.5.a.): The District met

this requirement by drafting and delivering to the Appellant its Notice of Termination for Cause in a letter dated
Findings of Fact July 16, 2018, to the Appellant. Statute and policy require that this written notice be delivered either by
personal delivery or certified mail. The HR Director personally delivered this written notice to the Appellant
which the which the Appellant admittedly received. (See Transcript 285:7-12).

3. Time Frames ... (53G-11-513.5.¢.): The District was required to serve notice of its intent to terminate the
Appellant's employment at least (emphasis added) 30 days prior to date of the proposed termination. Again,
this requirement was met as the July 16, 2018, notice indicated that the Appellant's pending date of termination
was August 15, 2018. Ultimately, the District effectuated its intent to terminate on September 18, 2018, when it
sent its final written confirmation that the Appellant's employment was terminated. (See Exhibit 11).




CAUSETO TERMINA'TE GRIEVANTS EMPLO YMENTE

The Agency based the decision to terminate Grievantsemploymentin large part on.thc
findingsofabusive conductin the Investigation Report. Agency also relic' T'on the repetitive
nature of Grievant’'sconductincluding priordiscipline, the likelihood that Grnevant’s
conductwould notimprove the effect of Grievant’'sconducton Division morale.

The Investigative Report concluded that Allegations (i) through (iv) of Ms. X' s abusive
conductcomplaint constituted abusive conductunderthe Rule’sstandard and that
Allegations (v) through (vi) did not c onstitute abusive conductunderthis standard. There is
substantialevidence supporting the conclusion thatthe conductalleged in each ofthe
seven individualallegationsdid occur.

Allegation (i) Grevant, mmediately afterreceiving the December 16, 2016 Writte n
Reprmand, told Ms. Xthat he intended to file a criminalcomplaint regarding the
cicumstancesofthe document'sDecember16th delivery. Although he did notspecifically
name Ms. XorMs. Y, there isno doubtasto the intended target ofthiscriminalcomplaint.
Even assuming arguendo thata cimmmalcomplaint wasapproprate, there wasno need for
Grievant to tell Ms. Xof hisintention. Ms. Xand Ms. Y testified that Grievant’'s statemen
upsetthem and caused them “intimidation, humilation orunwamanted distress.” A
casonable person would react similarly. A reasonable person would also conclude tiat
Qrievant’'s statement wasintended to cause them, and would cause them, “intimjda tion,
hiusniliation, orunwarmanted distre ss.”

The conductof Grievant here cleary constituted abusive conduct.

Findings of Fact
Determination of Responsibility

Allegation

Determination of Responsibility

Applicable Law



The writte n
decision
must include
the following
“ke y”
elements:

“Conc lusions”

Conclusionsabout the application of
the mstitution’scode of conduct to the
fac ts;



SAMPLE:

Conclusions Regarding Application of the District’s Policy to the Facts / Statement and Rationale
Concerning the Allegations

The District’s Title IX Sexual Harassment policy states that sexual harassment includes conduct based on sex that includes “unwelcome conduct
determined by a reasonable person to be so severe, pervasive, and objectively offensive that it effectively denies a person equal access to the district’s
education program or activity.” The District must find that such sexual harassment occurred by a preponderance of the evidence.

In this instance, the Respondent on two different occasions made comments about Complainant that were based on the sex of the Complainant, calling
her a “slut” and telling one of Complainant’s friends to stop “leading guys on.” Further, the Respondent made very serious statements related to the
Complainant, telling her that she should “watch her back™ and

that she “would get what she deserved.”

Based on a review of all relevant evidence, the comments were unwelcome in nature. There is no evidence to indicate that the comments were invited or
welcomed by the Complainant. Instead, the comments appeared to be prompted solely by the Respondent’s frustration and anger toward the
Complainant based on the incident that occurred between the Complainant

and one of his friends.

The collective comments were certainly based on the sex of the Complainant. Further, standing alone, the isolated “slut” and stop “leading guys on”
comments were inappropriate, but would not rise to the level of comments that a reasonable person would find so severe, pervasive, and objectively
offensive to deny the Complainant equal access to the District’s program or

activity. However, when such comments are also combined with very threatening statements that the Complainant must “watch her back™ and that she
“would get what she deserved,” then such comments become increasingly closer to the standard in the District’s policy.

*This example comes from https://www.blackhawk.k12.wi.us/District/Links-Forms



https://www.blackhawk.k12.wi.us/District/Links-Forms
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Write foryour

Audience:

* Basic rulesforwnting decisionsare dniven by the audience to whom the decision is
addressed.

* 'Thus, the first rule of decision wnting is to wnte foryouraudience.



O Why waste words?

O Youcanenhance readability through shorter
sentences.

O Choose the simplest word thatexpressesthe idea.

Example:

The appellant has attempted to distinguish the factual situation in
this case from that in Renfroe. He didn't. We couldn’t. Affirmed.
Costs to appellee.

Denny v. Radar Industries, Inc., 184 N.W.2d 289 (Mich. App. 1970).



No Need forIegalese

“THERE IS
NOTHING IN
THETAW THATS
SO

COMPLIC ATED
THATYOU
COULDN'T
MAKEITCIEAR

TO ANY
LITERATE NO N-
TAWYER”.

RODEILON
IEGALWRIIING

Example:

Grnvant’'sconductthroughoutthisproceeding demonstratesthathispreferred method to
addressa difference ofopinion isto threaten, mtimidate, belittle, and otherwise attack the
otherparty. He consistently demonstrated a lackofcourtesy and respect, and other
conduct,thatwould make collaborative interac tion with othersimpossible. Such conduct,
which isobjectively intimida ting to others, would also tend to adversely affectthe morale of
coworkers and others. n exhibiting the same conducttowardsthe tnbunal he demonstrated
areasonable likelihood thatthisconductwould also extend to supervisors and supernors. If
Grevant habitually ndulged in such conductin a formalprmceeding ntended to detemine
whetherornothe retumsto workforAgency, itislikely that he did no lessin hiseveryday
workenvimnment. Grevant'sconductin the hearng thustendsto comoborate the te stimony
of Agency witnesses asto the disruptive, morale-breaking, and intimidating nature of
Grievant’'sconduct.

Substantialevidence supportsthe conclusion that Gnevant'sconductadversely affected
Agency customers, productivity, and morale.



O Don’tuse unnecessarnly long phrasesor
obscure words;

O Short sentences;

O Recite only those factsand legalauthornties
that are relevant to the issuesand
necessary to yourultimate decision;

O Have a strong clearstruc ture;
O Don’tuse superfluous womrds;

O Ty notto be redundant, repetitive, or
duplic ative unlessyou need to emphasize
a key point;

O Be respectful; candid but not necessarnly
outspoken

O Have someone else proofyourspelling and
grammar, if possible.



. Lo ' ) b
|1‘1’ ')7 un«,":}

" Doesthis Wntten Determmation provide guidance?

= [sitclear?

Always

a sk " Doesiteffectively communicate both the decision
and the processleading to the decision?

yourse If:

" Do you have to explainitforitto be understood?



1 whatare 2 what are 3 what is the
the issue s? the fac ts? legalrule?

4 applcationof

the legalrule to
the facts?

5 1sthere relevant
missing mformation?

O ¢ onclusio n; sanction; remedies

Ilet's Review...



Now What?



The writte n
decision
must include
the following
“ke y”
elements:

“Appeal Rights”

Proceduresand basesforappeal



Mandatory

&
Offered Equally to Both Parties

Mandatory on 3 Bases:

* Proceduralimre gulanty;

* Newly discovered evidence;
and

* Biasorconflictof intere st.

“Recipients mayofferappealson additional
groundsaslong asthey do so equally forboth
p artie s.

“Also, Regsexpressly pemit both parties to
appeala recipient’'s dismissalofa formal
complaint (orallegations therein), whe therthe
dismissal was mandatory ordisc retionary.

Appealdecision must be wrtten.




Jaqualin Friend Peterson
Assistant Utah Attorney General
Litigation Division, Employment Section
160 E 360 S, 6th Floor

Salt Lake City, Utah 84114-0856
Tel: 801-366-0100
Email: jfpeterson@agutah.gov
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